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grave constitutional problems that otherwise might arise.”” The
Court’s discussion of the constitutional issues, however, reflects
a more functional and nuanced approach to the issue akin to
what this Article demonstrates is the clear command of Oregon
constitutional law. In this regard, the Supreme Court recognized
the “potential constitutional significance of factfinding that
raised the sentencing ceiling.”™ The court strongly suggested
that the jury trial and due process protections of the federal
Constitution require that “any fact (other than a prior conviction
established by an official judgment order) that increases the
maximum penalty for a crime must be . .. submitted to a jury,
and proven beyond a reasonable doubt.”" Justices Scalia and
Stevens, in separate concurring opinions, go beyond the major-
ity’s strong suggestion and emphatically assert that the Constitu-
tion mandates that “facts that increase the prescribed range of
penalties to which a criminal defendant is exposed . .. must be
established by proof beyond a reasonable doubt.”™

The Court was not asserting that every factor “bearing on
sentencing” must be found by a jury or proved beyond a reason-
able doubt.”™ Like the Oregon courts, it reaffirmed that histori-
cal “recidivism increasing the maximum penalty” qualified as an
exception.” Importantly, the Court justified this historical ex-
ception on grounds of tradition and on the vital functional fact
that all the recidivist’s prior convictions already had been
“established through procedures satisfying the fair notice, rea-
sonable doubt, and jury trial guarantees.”™ Neither is the case
with respect to the death penalty question as to whether the de-
fendant will commit future acts of violence, a novel aggravating
factor added to the death penalty lexicon in the 1970s in the
much-maligned Texas death penalty scheme.

For the Jones majority, the issue boils down to a question of
whether aggravating facts merely represent a traditional “choice

152. See id. at 239.

153. Id. at 242,

154. Id. at 243 n.6. The Supreme Court has confirmed this suggestion as a matter
of binding constitutional law in an important new decision, Apprendi v. New Jersey,
530 U.S. 466 (2000).

155. Id. at 252-53.

156. See id. at 248.

157. Id. at 235,243 n.6, 248-49.

158. Id. at 249.
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(within a justifiable legislative maximum) between a greater and
a lesser penalty, or represent a process of raising the ceiling of
the sentencing range available.”™ Most importantly, the major-
ity notes that the legislature is left with substantial room to
choose the substantive factors that make up a crime or deter-
mine the range of punishment, but is given no latitude to under-
mine constitutional procedural protections such as the burden of
proof to establish these factors once chosen.'

[The] rule would in no way constrain legislative authority to

identify the facts relevant to punishment or to establish fixed

penalties. The constitutional guarantees that prompt our in-
terpretation bear solely on the procedures by which the facts

that raise the possible penalty are to be foundg ... and what

burden must be satisfied to demonstrate them.'*

Oregon need not have chosen the defendant’s future crimes
of violence as the critical aggravating fact to increase the penalty
from true life imprisonment to death. However, once having
done so,'® it cannot “manipulate its way out of” proof beyond a
reasonable doubt of this ultimate fact.'®

III. OREGON’S DEATH PENALTY STATUTES ARE PER SE
UNCONSTITUTIONAL

As demonstrated in Part II of this Article, the federal and
state courts agree that the death penalty is uniquely severe and
irrevocable and is qualitatively different, in kind rather than just
in degree, from all lesser penalties, including true life imprison-
ment.'* Capital punishment does not better serve any legitimate
penological purpose permitted under federal and state constitu-
tions'® in comparison with lesser penalties. This is especially

159. Id. at 251.

160. See id. at 243 n.6 (“The constitutional safeguards that figure in our analysis
concern not the identity of the elements defining criminal liability but only the required
procedures for finding the facts that determine the maximum permissible punishment;
these are the safeguards going to the formality of notice, the identity of the factfinder,
and the burden of proof”). Id. at 243 n.6.

161. Id. at 251-52 n.11.

162. See discussion supra parts 11.A-B, demonstrating conclusively that Oregon
has adopted this criterion.

163. See Jones, 526 U.S. at 243.

164. See supra notes 126-127, 131-134 and accompanying text.

165. The relevant federal provisions are the Eighth and Fourteenth Amendments;
the pertinent sections under the Oregon constitution are article I, section 13, and the
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true in view of the relatively recent availability of the lesser pen-
alty of a true life sentence, “life without the possibility of release
or parole.”’® The death penalty is significantly more “rigorous”
than any other punishment available under Oregon law. This
extra rigor is not “necessary” under article I, section 13 of the
Oregon Constitution.'”

The discussion in sub-part A, below, demonstrates that the
issue of per se constitutionality is not foreclosed by the decisions
of the Oregon Supreme Court or by article I, section 40 of the
Oregon Constitution. Sub-part B describes the relevant death
penalty jurisprudence of the U.S. Supreme Court. It then con-
siders the proper construction and application of two provisions
of the Oregon Constitution: article I, section 13 and newly-
revised article I, section 15, and concludes that the death penalty
is per se unconstitutional.

A. The Issue of the Per Se Constitutionality of Oregon’s Death
Penalty Statutes is not Foreclosed

Several events have occurred in the last two decades that af-
fect the current discussion. In 1981, the Oregon Supreme Court
struck down the 1978 statutes because they violated the jury trial
provision of the state constitution.'® Quinn left open the ques-
tion whether the death penalty was per se unconstitutional in
Oregon.'” In 1984, the voters, by initiative petition, reinstated
the death penalty and added article I, section 40 to the Oregon
Constitution, exempting the death penalty from challenges un-
der article I, section 15 (which has been subsequently revised)
and article I, section 16.” Article I, section 40 states: “Not-
withstanding sections 15 and 16 of this Article, the penalty for
aggravated murder as defined by law shall be death upon
unanimous affirmative jury findings as provided by law and oth-
erwise shall be life imprisonment with minimum sentence as

newly-revised section 15.

166. OR. REV. STAT. § 163.105.

167. OR. CONST. art. I, § 13.

168. See State v. Quinn, 623 P.2d 630, 644 (Or. 1981).

169. The issue of per se constitutionality was raised in detail. The argument relied
on the original version of OR. CONST. art. I, §§ 15-16. See Stephen Kanter, Dealing
with Death: The Constitutionality of Capital Punishment in Oregon, 16 WILLAMETTE L.
REV. 1 (1979) [hereinafter Kanter, Dealing with Death).

170. See OR. CONST. art. I §§ 40, 15, 16.
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provided by law.” The Oregon Supreme Court thus concluded
that it would “not consider . .. any argument [against the death
penalty] . . . grounded in Article I, Sections 15 and 16.”""

Next, the legislature added the sentencing option of life
without possibility of release or parole.”” This change provided
an intermediate choice between death and life with possible re-
lease. Finally, by referendum in 1996, the people replaced the
original language of article I, section 15, which read: “[l]aws for
the punishment of crime shall be founded on the principles of
reformation, and not of vindictive justice,”'” with: “[IJaws for the
punishment of crime shall be founded on these principles: pro-
tection of society, personal responsibility, accountability for
one’s actions and reformation.”"™

None of these events preclude the issue of per se unconsti-
tutionality of Oregon’s death penalty statutes. The discussion
does not rely on either of the provisions affected by article I, sec-
tion 40: article I, section 16 or the no longer extant original arti-
cle I, section 15. Principles of federalism and the supremacy
clause of the federal constitution'” make clear that article I, sec-
tion 40 cannot dilute the federal protections of the Eighth and
Fourteenth Amendments. Article I, section 40 does not exempt
the death penalty from analysis under other pre-existing Oregon
constitutional provisions,176 such as article I, section 13. Nor
could it be construed to make an exception to the new article I,
section 15, which was adopted twelve years after article I, section
40. Article I, section 40 does purport to expressly authorize the
death penalty for some offenses. The important point is that it
does so only to the extent that any death penalty is also consis-
teint 1\;\;ith other operative state and federal constitutional princi-
ples.

171. State v. Wagner, 752 P.2d 1136, 1152 (Or. 1988).

172. See OR. REV. STAT. §§ 163.105, 163.150 (1999).

173. OR. CONST. art. I, § 15.

174. OR. CONST; art. I, § 15 (Amendment proposed by S.J.R. 32, 1995, adopted
Nov. 5, 1996); Ballot'Measure 26, 1 OFFICIAL 1996 GENERAL ELECTION VOTERS’
PAMPHLET, (Oregon Secretary of State, Salem, Or., for Nov. 5, 1996 election), at 4.

175. See U.S. CONST., art. V1, § 2.

176. Any broader interpretation of the scope of article I, section 40 would not
only be inconsistent with its clear textual references to article I, sections 15 and 16, but
also might raise serious constitutional questions about the validity of its enactment un-
der the principles of Armatta v. Kitzhaber, 959 P.2d 49 (Or. 1998).

177. A similar issue arose under the federal Constitution. That constitution also
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Brief comments in 1990 by the Oregon Supreme Court do
raise more serious concerns about the applicability of one provi-
sion central to the discussion in this part of the Article: article I,
section 13 of the Oregon Constitution. That section provides:
“No person arrested or confined in t]all shall be treated with
unnecessary rigor.” In State v. Moen, = the majority stated that
“the possibility of a death sentence is not unconstitutionally rig-
orous per se because [a]rticle I, section 40... specifically
authorizes the imposition of the death penalty for aggravated
murder.”"” In State v. Guzek,"™ the court made somewhat broad-
er statements that article I, section 13 “is concerned with condi-
tions within a prison” and the “death pena]ty is not such a cir-
cumstance” so that “[a]rticle I, section 13 is not relevant.”"*

To the extent that these statements stand for the proposi-
tion that article I, section 13 does not expressly or, without the
combined analysis offered herein, automatically preclude the
death penalty under all circumstances, they are correct and un-
remarkable. Similarly, the death penalty is not per se unconsti-
tutional under article I, section 13 merely because of its severity
or extreme rigor. A penalty does not fail under article I, section
13 simply because it is more rigorous than a lesser penalty, but
only when it is quahtatrvely more rigorous by kind and when the
additional rigor is unnecessary.'” Any wider application of the
court’s statements would be a mistake for a number of reasons.

Defendants in Moen, Montez, and Guzek made only the
most cursory arguments under article I, section 13. ' In Moen,

expressly contemplated the death penalty (“capital, or otherwise infamous crime,” U.S.
CONST. amend. V). Appropriately, that did not prevent the U.S. Supreme Court from
addressing the merits of the contention that the death penalty was per se unconstitu-
tional as “cruel and unusual punishment,” U.S. CONST. amend. VIII. See Furman v.
Georgia, 408 U.S. 238 (1972); Gregg v. Georgia, 428 U.S. 153 (1976); Profitt v. Florida,
428 U.S. 242 (1976); Jurek v. Texas, 428 U.S. 262 (1976).

178. 786 P.2d 111 (Or. 1990).

179. Id. at 142. Even more cryptically, the court in State v. Montez, 789 P.2d 1352
(Or. 1990), purported to reject an argument that the “death penalty statutory scheme
violates Article I, [S]ectlon 13” solely because “an identical argument” was rejected in
Moen. Id. at 1378

180. 797 P.2d 1031 (Or. 1990).

181. Id. at 1035.

182. See infra notes 237-241 and accompanying text.

183. See Appellant’s Supreme Court Brief at 86, State v. Moen, 786 P.2d 111 (Or.
1990) (No. $33952) (incorporating by reference Trial Memorandum at 34-35); Appel-
lant’s Supreme Court Brief at ]2 174-75, State v. Montez, 789 P.2d 1352 (Or. 1990)
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the defendant’s contention and only analysis offered under arti-
cle I, section 13 related to psychological trauma and anxiety
from pre-trial incarceration for a capital defendant. The defen-
dant’s brief did not refer to any evidence of the particular condi-
tions of his confinement in support of this limited argument."™
The court’s conclusory statement necessarily related to this issue
alone and not to the more complex analysis presented here. In
Guzek, the defendant again repeated the same argument used in
Moen, but then added that the death penalty itself constitutes
unnecessary rigor “because it is an excessive punishment serving
no valid penological purpose.””™ Unfortunately, the only sup-
port given for this argument was one sentence citing minority
positions of two U.S. Supreme Court Justices, together with the
bare claim that: “[sJuch an excessive and needless penalty is,
therefore, unnecessarily rigorous.”” Given the defendant’s
minimal attention to article I, section 13 in an otherwise com-
prehensive brief, it is not surprising that the Oregon Supreme
Court summarily rejected the argument.'™

The analysis presented here, in contrast, relies on binding,
majority views of the U.S. Supreme Court, combined with a pro-
posed analytical approach for the proper construction of Article
I, Section 13, and the newly adopted Article I, Section 15. Such
a construction leads to the conclusion that the Oregon Supreme
Court’s broad assertion that section 13 “is not relevant”'®—

(No. $35291); and Appellant’s Supreme Court Brief at 6, and 111-12, State v. Guzek,
797 P.2d 1031 (Or. 1990) (No. S35051).

184. See Appellant’s Supreme Court Brief at 86, State v. Moen, 786 P.2d 111 (Or.
1990) (No. 8§33952).

185. The Montez decision added no analysis whatever because the defendant of-
fered nothing new and merely repeated the Moen argument. The fact noted by the
court, Moen, 786 P.2d at 142, that the Oregon Constitution specifically authorizes capi-
tal punishment, does not immunize the death penalty from a per se constitutional
challenge under the combined federal and state constitutional arguments presented
here. Nor would it preclude such a challenge under appropriate provisions of the Ore-
gon Constitution standing alone. See Kanter, Dealing with Death, supra note 169, at
41-42. This is the case|especially because at the time of the enactment of article I, sec-
tion 40, the death penalty may have been seen in Oregon as necessary for incapacita--
tion. This is no longer a credible rationale because of the addition of true life as a sen-
tencing option.

186. Appellant’s Supreme Court Brief at 6, 111-12, State v, Guzek, 797 P.2d 1031
(Or. 1990) (No. S35051).

187. See id. at 6, 112; Guzek, 797 P.2d at 1034.

188. Guzek, 797 P.2d at 1034,

189. Id. at 1034.
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which was not required for its decision on the argument pre-
sented—is inconsistent with a proper interpretation of article I,
section 13. Therefore, the issue of per se constitutionality dis-
cussed in this Article has not been given full consideration or re-
solved definitively by the Oregon courts.

B. The Relevant Death Penalty Jurisprudence of the U.S. Su-
preme Court and an Analytical Model for Article I, Sections 13
and 15 of the Oregon Constitution

Standing alone, the U.S. Supreme Court’s conclusion that
the death penalty is not per se unconstitutional under the federal
constitution depends on the Court’s determination that retribu-
tion, revenge, and retaliation are permissible penal purposes.”
If such a penal purpose were excluded for other reasons, or if the

190. See generally Kanter, Dealing with Death, supra note 169 (fully developing
this result through analysis of the U.S. Supreme Court’s death penalty decisions. The
principal elements of the relevant analysis from Dealing with Death may be summa-
rized as follows: (1) The penalty of death is uniquely severe, even in comparison with
life imprisonment without possibility of release or parole. Kanter, Dealing with Death,
supra note 169, at 11 n.47, 13, 27, 51, 57, 60; Harmelin v. Michigan, 501 U.S. 957, 995
(1991); Monge v. California, 524 U.S. 721, 732 (1998); (2) The Eighth and Fourteenth
Amendments to the U.S. Constitution prohibit severe punishments that are excessive—
that is, punishments that do not have a realistic chance of enhancing one or more of a
list of legitimate penological purposes, Kanter, Dealing with Death, supra note 169, at
11, 19, 53, 57-63; 3). The U.S. Supreme Court has concluded that the only legitimate
purposes to which the death penalty could possibly make even a marginal contribution
beyond that already made by the lesser penalty of life imprisonment are general deter-
rence and retribution/revenge/retaliation, see id. at 11 n.47; (3) This follows because
the death penalty does not (a) reform or rehabilitate; (b) allow the defendant to make
restitution; (c) provide specific deterrence, since the executed defendant has no choice
whether to commit a subsequent crime; (d) prevent private retaliation or blood feuds
any better than life imprisonment; (e) serve as a eugenic function—in the unlikely
event that such a function would be considered permissible—any better than the lesser
penalty of sterilization; (f) save money, see id. at 29 n.121, 59; Justin Brooks & Jeanne
H. Erickson, The Dire Wolf Collects His Due While the Boys Sit by the Fire: Why
Michigan Cannot Afford to Buy into the Death Penalty, 13 T.M. COOLEY L. REV. 877,
904 (1996) (“The evidence is overwhelming that the death penalty comes at a substan-
tial economic cost to the public”).

The U.S. Supreme Court also considered, but rejected, incapacitation. See Kan-
ter, Dealing with Death, supra note 169, at 11 n.47, 29 n.120. Of course, the death pen-
alty incapacitates permanently when actually carried out; but the point is that, overall,
it does not do any better at incapacitation than life without parole. Id. 5) The U.S. Su-
preme Court accepted retribution/revenge as a permissible penological justification
under the Federal Constitution. Gregg v. Georgia, 428 U.S. at 183. The Supreme
Court even felt that “*some crimes are so outrageous that society insists on [the death
penalty] because the wrongdoer deserves it, irrespective of whether it is a deterrent or
not.”” Id. at 184,
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death penalty had to withstand a necessity analysis, it could no
longer be constitutionally justified under the Eighth Amend-
ment.”" Therefore, retribution/revenge is essential to the Su-
preme Court’s constitutional acceptance of the death penalty
under the federal Constitution, and it would be equally essential
to any other rational argument supporting the death penalty,
given current constitutional facts and circumstances.'”

191. Amendment Eight of the U.S. Constitution provides in pertinent part: “. ..
nor cruel and unusual punishments inflicted.” This clause has been fully incorporated
as a limitaticn on the states through the Fourteenth Amendment. U.S. CONST., amend.
VIIIL. See Robinson v. California, 370 U.S. 660 (1962). The Supreme Court’s cruel and
unusual punishment jurisprudence therefore is fully binding on Oregon. The following
points establish that the death penality could not pass federal constitutional muster
without retribution/revenge/retaliation: (1) With respect to general deterrence, the Su-
preme Court recognized that the evidence is inconclusive and that there is simply no
proof that the death penalty serves as a significantly better deterrent than does life im-
prisonment. Gregg, 428 U.S. at 184-85. In fact, life sentences with a substantial man-
datory minimum and true life may provide more general deterrence than the previ-
ously available maximmum sentence of indeterminate life with parole; these sentences
serve to educate the public by changing the previously commonly-held misconception
that many convicted murderers were getting paroled in just a few years. The finding
that no conclusive proof exists of the death penalty’s marginal deterrent value is bind-
ing on Oregon. Our courts are free to go further, of course, and should make an af-
firmative finding on the available evidence in our state that the death penalty has not
been shown to deter or incapacitate better than true life imprisonment. (2) Given the
inconclusive nature, at best, of the claim that the death penalty provides marginal gen-
eral deterrence, the U.S. Supreme Court did not and could not conscientiously have
permitted the death penalty—one that is unique in its severity and irrevocability—
solely on the policy of general deterrence. Kanter, Dealing with Death, supra note 169,
at 13,28,29. (3) For the U.S. Supreme Court, “retribution and deterrence . . . form an
interrelated package, and . .. without retribution the package would lose its constitu-
tional luster.” Id. at 13. (4) The U.S. Supreme Court eventually rejected arguments
that the death penalty was invariably per se unconstitutional under the Federal Consti-
tution. Gregg v. Georgia, 428 U.S. 153 (1976). The Court could reach this conclusion
only by presuming the constitutionality of capital punishment and placing a heavy bur-
den on its attackers to disprove its efficacy. Id. at 173, 175. This procedural adjudica-
tive device, essential to the Court’s decision upholding the death penalty, requires the
allowance of retribution/revenge/retaliation and cannot be explained on any other set
of assumptions. See Kanter, Dealing with Death, supra note 169, at 13, 14, 14 n.59, 26-
30, 60. If these were not permissible purposes, the State would shoulder a heavy bur-
den of justifying the death penalty and, as noted, could not do so. See Kanter, Dealing
with Death, supra note 169, at 14 n.59, 26. 28. See supra Part II of this Article for the
notion that the State must show compelling reasons to justify the death penalty.

192. There is a strong positive correlation between one’s views about retribu-
tion/revenge and one’s analytical and emotional views about the death penalty. This
holds remarkably true whether the individual is a Supreme Court Justice, a philoso-
pher, a criminologist, a law professor, or an average American citizen. See Kanter,
Dealing with Death, supra note 169, at 23-26. For a detailed and somewhat similar dis-
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Of course under the Supremacy Clause of Article VI of the
federal Constitution, these constitutional conclusions are binding
on Oregon as minimum protections of individual rights.” Ore-
gonians are free to go further to protect individuals from severe
punishments in this state and to impose more stringent constitu-
tional hurdles' before such penalties may be imposed."

The Supreme Court rejected Justices Brennan’s and Mar-
shall’s contentions that the death penalty should be subjected
under the federal Constitution to a utilitarian necessity analysis
to determine its constitutionality. For example, the four dissent-
ers in Furman v. Georgia,” in what ultimately became the Su-
preme Court’s majority position on the per se constitutionality
of capital punishment,” concluded that the Eighth Amendment
did not mandate that courts consider the “efficacy,” “social util-
ity,” “enlightened Principles of penology,” or “necessity” of
capital punishment.”® Although acknowledging that as a policy
matter the death penalty might not be necessary “to achieve le-
gitimate penal aims,” they found it “apparent” that “the neces-
sity approach” involves matters outside the purview of the
Eighth Amendment.”"” By contrast, the necessity approach is
not only within the purview of the Ore(%on Constitution, but arti-
cle I, section 13 expressly mandates it.”

The text of article I, section 13 provides: “No person ar-
rested, or confined in jail, shall be treated with unnecessary
rigor.”®”" The term “unnecessary rigor” is subject to the circum-
stances of a particular situation and proper judicial construction.
It is clear from the unambiguous text that all persons arrested or
corifined are protected against unnecessary rigor, whatever those

cussion of this issue, see generally Dan M. Kahan, The Secret Ambition of Deterrence,
113 HARV. L. REV. 413 (1999).

193. U.S. CONST. art. V1.

194. See OR. CONST. art. I, §§ 13, 15 (amended 1996).

195. This is an “important tenet of federalism.” Stephen Kanter, Our Democ-
racy’s Balancing Act: American Federalism Reexamined, VII OR. HUMAN,, No. 1 at 2,
8 (1995). ‘

196. 408 U.S. 238 (1972).

197. See Gregg v. Georgia, 428 U.S. 153 (1976).

198. Furman, 408 U.S. at 258-62 (Burger, CJ., with whom Justices Blackmun,
Powell, and Rehnquist joined, dissenting).

199. Id.

200. See infra notes 238-241 and accompanying text.

201. OR. CONST. art. I, § 13.
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terms are ultimately construed to mean. A person who is exe-
cuted is subjected to the most extreme form of physical rigor—
being kilied while confined. Obviously, an inmate who was be-
ing killed by a rogue guard without any lawful authority would
be entitled to claim the protection of article I, section 13. A
convicted criminal being executed is exposed to the same rigor
and is entitled to have the sentence of death evaluated under the
necessity requirements of article I, section 13.

To demonstrate that this provision must apply to statutory
punishments, as well as to ad hoc rigorous prison conditions,
suppose that a prisoner was being regularly beaten by guards or
that a convicted thief’s hand was surgically removed. Neither of
these treatments could conceivably be exempt from evaluation
under article I, section 13 even though statutes authorized the
beatings or permitted hand removal as a penalty for theft. The
determining factor in all such claims is whether the rigor is le-
gally justifiable on the ground that it is necessary.””

Oregon case law, although somewhat sparse, provides some
assistance in developing the proper analytical framework for the
phrase “unnecessary rigor.””” 1In State v. Tucker,™ the Oregon
Supreme Court affirmed defendant’s burglary conviction and
approved the legislative power to dispense with grand jury in-
dictment in felony cases.”” It concluded, however, that other pro-
tections, like those against “unnecessary rigor while in confine-
ment,” were more fundamental in character.” The legislature
could “never abridge [these] rights vouchsafed to every individ-
ual. ...”™ 1t is justified to arrest and temporarily confine a de-
fendant on probable cause who may turn out to be innocent, but
only “insofar as these restraints are necessary ... and not need-

202. See id.

203, Id

204. 61 P. 894 (Or. 1900).

20S. See id. at 897-98.

206. Id.at897. |

207. Id. (emphasis added). Benson v. Gladden, 407 P.2d 634 (Or. 1965), adds little
to the analysis because the court rejected on the merits the defendant’s claim that he
was innocent of forgery. However, it is interesting that the defendant listed article I,
section 13 among a string of constitutional provisions that would protect him from
punishment if he were innocent. See id. at 635. This does seem sound, as it would be
unnecessarily rigorous to impose any punishment of incarceration on an innocent de-
fendant. That it also would be unnecessarily rigorous to impose the death penalty on
an inappropriate individual further supports the argument in Part I1, supra.
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lessly ‘rigorous.”””® It is not just the manner or conditions of the
confinement, but the confinement itself, that is subjected to ne-
cessity analysis under article I, section 13.** Similarly, it should
not just be the manner of execution, but the death sentence itself
that must be justified as necessary to a lawful purpose.

Weidner v. Zenon™ and State ex rel. Juvenile Department v.
Orozco,” two court of appeals decisions, are also somewhat
helpful. In Weidner, the court held that the prisoner could ob-
tain habeas corpus relief if he could show that he was denied
proper medical attention for severe health problems, including
those that have “life-threatening implications.””” The prisoner
relied on article I, sections 13 and 16.”° The court did not specify
whether the substantive claim was available under both sections,
but that is the only reasonable conclusion. It certainly would
constitute “unnecessary rigor” to subject a prisoner to medical
neglect with life-threatening consequences.

Orozco involved a juvenile delinquency proceeding wherein
the juvenile was found to have committed the acts of rape in the
first degree.” The defendant was ordered confined in a juvenile
facility, and further ordered to give a blood sample for DNA
testing.”” Although the majority analyzed and approved the
blood sample order under search and seizure protections, their
conclusion applies equally to the necessity analysis required un-
der article I, section 13. The court held that searches of prison-
ers without probable cause are reasonable only when based on a
legitimate penological or law enforcement purpose.”’® Just as
“reasonable,” to be a meaningful limit, must be to serve a legiti-
mate purpose, “necessary” too must further a legitimate penal
purpose. In a concurring opinion, Judge Rossman concluded
persuasively that “the blood draw should be viewed as one as-
pect of a juvenile’s disposition, or as one component of an adult
offender’s sentence; as such, it must comport with the constitu-

208. State v. Lowery, 667 P.2d 996, 1002 (1983).
209. See OR. CONST. art. I, § 13.

210. 862 P.2d 550 (Or. Ct. App. 1993).

211. 878 P.2d 432 (Or. Ct. App. 1994).

212. Weidner, 862 P.2d at 552.

213. See id. at 551.

214. See Orozco, 878 P.2d at 433.

215. See id.

216. Id. at 434-35.
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tional protections relating to sentencing,” including article I, sec-
tion 13, that the defendant “may not be treated ‘with unneces-
sary rigor.”””” The blood draw was authorized by statute, as is
Oregon’s partlcular death penalty. Both are subject to the “un-
necessary rigor” analysis.”"*

Cleveland v. Goin™ held in the prisoner’s favor that he
could not be confined in the Clatsop County jail pre-trial, rather
than in Linn County where he was charged, because the sheriff
could not carry the burden to show the “confinement . . . in Clat-
sop County [was] necessar ° While the majority deaded the
case under statutory law, 7 its necessity analysis parallels the
analysis required by the constitutional provision. Justice Camp-
bell’s dissent, joined by Chlef Justice Peterson, did reach the ar-
ticle I, section 13 argument™ and apphed an identical test, but
disagreed on the result solely because in his view the sherlff had
“amply justified” Cleveland’s transfer “by necessity.”

State v. Farrar™ held that the trial court did not err in
granting the state’s motion to restrain the defendant with leg
cuffs during his capital murder trial because the state carried its
evidentiary burden showing that “restraints were necessary.””
The court did not specifically identify the issue as one coming
under article I, section 13, but this is the same sort of necessity
analysis contemplated by section 13. Notably, the court found
sufficient evidence of “necessity” only because the evidence es-
tablished that the defendant “posed an immediate and serious
risk of danger and disruption or escape.”**

217. Id. at 439 (Rossman, J., concurring).

218. Cf State ex rel. O’Leary v. Jacobs, 669 P.2d 1128, 1130, 1132 (Or. 1983)
(leaving open the possibly that too much punishment, i.e., continued incarceration after
rehabilitation, might be vulnerable under article I, section 13’s “unnecessary rigor”
standard; but concluding that this determination would be for the parole board, not the
trial judge, once the defendant was committed to the corrections department under
Oregon’s previous indeterminate sentencing system).

219. 703 P.2d 204\(Or. 1985).

220. Id. at 205.

221. Seeid.

222. Seeid. at 207.

223. Id.

224. 786 P.2d 161 (Or. 1990).

225. Id. at 178-79.

226. Id. at 179.
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Sterling v. Cupp™ is the Oregon Supreme Court decision
containing the most thorough analysis of article I, section 13’s
meaning and analytical significance. The court started with the
observation that the “United States Constitution’s concern with
penal principles” is limited to bills of attainder and cruel and un-
usual punishments.” By contrast, Oregon has a number of pro-
visions with “no federal paralle]” dealing with penal principles,
including article I, section 13” and article I, section 15.*° The
court then proceeded to a useful contextual and historical analy-
sis of state constitutional “unnecessary rigor” provisions,” con-
cluding that they represent a commitment to “humanizing penal
laws and the treatment of offenders” that go well beyond any-
thing in the federal Constitution.”” To this may be added the
additional history of the Oregon framers’ reasons for relying on
Indiana’s Bill of Rights™ and their express desire to reflect prog-
ress from the time of the framing of the federal Bill of Rights to
the mid-nineteenth century, and thereby eliminate some of the
“blots” that remained on the national escutcheon.™

The Cupp court concludes that, unlike some federal consti-
tutional rights that may be extinguished upon conviction, “there
can be no argument that rights under this guarantee, [article I,
section 13], are forfeited by conviction of crime or under lawful
police custody.”™ This is precisely the argument made at sev-
eral points in Part II of this Article—that even one convicted of
aggravated murder in Oregon retains a substantial interest in life
that is protected by the Oregon Constitution. The Cupp court
went on to state that article I, section 13 “is not directed specifi-

227. 625 P.2d 123 (Or. 1981).

228. Id. at 127-28. This explains why the U.S. Supreme Court has been unwilling
to subject the death penalty to a “necessity” analysis.

229. This section “understakes to confine ‘rigorous’ treatment of prisoners within
constitutional bounds of necessity.” OR. CONST. art. I, § 13.

230. See OR. CONST. art. I, § 15 (amended 1996) (revised 15 years after the Cupp
decision).

231. See Cupp, 625 P.2d at 128-29.

232. 1d. \

233. The Oregon framers believed that the Indiana Bill of Rights was an im-
provement on the first ten amendments to the U.S. Constitution, that they were “gold
refined.” CHARLES CAREY, THE OREGON CONSTITUTION AND PROCEEDINGS AND
DEBATES OF THE CONSTITUTIONAL CONVENTION OF 1857 at 101, 102 (C. Carey ed.,
1926).

234. See Kanter, Dealing with Death, supra note 169, at 35-38.

235. Cupp, 625 P.2d at 129.
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cally at methods or conditions of ‘punishment,’” that it “extends
to anyone who is arrested or jailed;” and that it is not “confined
only to such historically ‘rigorous’ practices as shackles, the ball
and chain, or to physically brutal treatment or conditions.”™ As
the court states repeatedly, the touchstone under article I, sec-
tion 13 is whether the imposition beyond the justified depriva-
tion of liberty (life imprisonment in the case of aggravated mur-
der) on the prisoners’ remaining interests in the “residuum of-
dignity” and life meet the test of necessity.” The core concern
of article I, section 13 is to minimize needless “harsh, degrading,
or dehumanizing treatment of prisoners,”™ of which the death
penalty is the extreme cognizable example in our society.

Rather than limiting the group of confined individuals to
whom article I, section 13 applies, the limit of the application of
that section is the test of necessity. The section affords protec-
tion to all confined individuals, including those who potentially
may be made death penalty-eligible and subsequently executed,
but does not prohibit such rigorous punishments that can be jus-
tified as necessary.” Therefore, the per se constitutionality of
the death penalty in Oregon turns on the question of whether
the penalty can be justified as necessary to one of the legitimate
penal purposes that is not foreclosed by either the federal Con-
stitution or the state constitution.

The combination of text, history, precedent, context, and
logic leads to the proper analytical construction of article I, sec-
tion 13. That provision protects all arrested and confined indi-
viduals from the imposition of cognizably substantial additional
rigor,”* beyond that which has already been justified, unless the
additional rigor can be shown in its own right to be necessary.
As already noted, the death penalty can be justified constitu-
tionally in Oregon only if it can be demonstrated to make an ad-

236. Id. This language shows clearly why the language in State v. Guzek, 797 P.2d
1031, 1035 (Or. 1990), discussed supra part 1I1.A, was too broad and incorrect.

237. See Cupp, 625\P.2d at 130.

238. Id. at 1331.

239. Id. (“[Bly contrast, [A]rticle I, [S]ection 13, itself makes necessity the test of
the practices it controls.”). Id.

240. In order to be judicially cognizable, and subjected to the necessity test, of
course, the additional rigor generally must be different in kind, not only in degree,
from lesser rigor that aiready has been justified adequately by a showing of necessity.
This is precisely the case with respect to the death penalty.
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ditional contribution to one or more of the legitimate utilitarian
penal purposes. Lest there be any doubt about what these pur-
poses are in Oregon, article I, section 15 spells them out: protec-
tion of society, personal responsibility, accountability for one’s
actions, and reformation.*’

In addition to the clear, unambiguous text of revised section
15, the Official Voters’ Pamphlet gives the best evidence of the
people’s intent in replacing the original article I, section 15 with
the new version in 1996. The Ballot Title, after informing voters
that Measure 26 would repeal part of section 15, explains in the
summary section that the measure “would insert language stat-
ing that laws for the punishment of crime must be based on [the
above] principles.” The Explanatory Statement makes clear that
the measure “deletes” article I, section 15 of Oregon’s original
Bill of Rights, “and provides instead that laws for the punish-
ment of crime must be based on protection of society, personal
responsibility, accountability for one’s actions and reforma-
tion.”**

One of the arguments in favor of the measure makes the
point that “personal responsibility” is the antithesis of “VIN-
DICTIVENESS.”  Another argument in favor was submitted
by the chief proponents of legislative referral of Measure 26 to
the people. This argument states that Measure 26 is “a corner-
stone upon which we may build a more civil society. Great care
was taken ... to reflect desired values. We see Measure 26 as
the yardstick against which statutory legislation will be tested.”**
The proponents then repeat that they do not mean to authorize
vindictive laws.”® In the next argument in favor, the same pro-
ponents quoted a program manager of a youth services organiza-
tion, who stated in support of Measure 26: “‘I feel unequivocally
that these changes for our Constitution would be helpful, not
hurtful to the treatment of offenders. Accountability is the cor-
nerstone of treatment.””** A legislator was also quoted as testi-

241. See OR. CONST. art. 1, § 15.

242. OFFICIAL 1996 GENERAL ELECTION VOTERS’ PAMPHLET at 4 (Oregon Sec-
retary of State, Salem, Or., for General Election, Nov. 5, 1996).

243, See id. at 5 (Bartlett Field Cole, Argument in Favor).

244. Id. at 6 (Bob and DeeDee Kouns and Crime Victims United, Argument in
Favor).

245. Id. at 6-7.

246. Id. at 7 (Rick O’Dell, Argument in Favor).
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fying, ““The intent is that there can be no justice that is vindic-
tive.””*” Finally, the Speaker of the House submitted the last ar-
gument in favor. She said: “While reforming the criminal should
be one goal of our criminal justice system, it should not be our
highest and only priority.””® The Speaker went on to say, “At
every stage of the criminal justice system—in the courts, in the
parole system, in the sentencing process—we would have a new
base for how we treat criminals, and law abiding citizens.””* The
opponents of the ballot measure agreed that the penal principles
in Measure 26 are “sound,” and merely objected to deleting the
prohibitory language from one of Oregon’s original Bill of
Rights provisions.” Nowhere in the Oregon Constitution or law
is there any suggestion that retaliation, revenge, or retributive
feelings against the defendant are permissible.

It has already been demonstrated that analysis of the U.S.
Supreme Court decisions binding on Oregon rejects the possi-
bility that general deterrence alone, or in conjunction with inca-
pacitation, could be necessary to justify the substantial addi-
tional rigor of the death penalty.” And even if the state could
claim at the time of the enactment of article I, section 40 that the
death penalty provided necessary assurances of permanent inca-
pacitation in comparison with the less rigorous penalties of life
imprisonment with possibility of release, this is no longer the
case in view of the institution by the legislature of the true life
penalty.” Therefore, the substantial additional rigor of the death
penalty cannot be shown to be necessary to protect society,
compared with the perfectly adequate less rigorous penalty of
true life imprisonment. Similarly there has been be no credible
case made that true life is inadequate to bring about an of-
fender’s personal responsibility and accountability for his or her
actions, no matter how horrible they may have been. The bur-
den would be on the state to make such a showing. And, of
course, the death penalty extinguishes all possibility of reforma-
tion, while true life does not.

T

247. Id. (Lisa Naito, Argument in Favor).

248. Id. (Bev Clarno, Speaker of the Oregon House of Representatives, Argu-
ment in Favor) (emphasis added).

249. Id.

250. See id. at 8 (ACLU, Argument in Opposition).

251. See generally supra notes 190-195.

252. See OR. REV. STAT. §§ 163.105, 163.150 (1999).
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I'V. CONCLUSION

This Article has demonstrated two serious constitutional de-
fects with Oregon’s death penalty scheme. First, the statutory
procedure in the second sentencing question for assessing a con-
victed aggravated murder defendant’s future dangerousness falls
far short of the bedrock safeguard of proof beyond a reasonable
doubt. The full application of proof beyond a reasonable doubt
is needed to reduce the risk of erroneous verdicts and sentences
against capital defendants. This constitutional flaw becomes ever
more patently unacceptable as national evidence mounts that
there are a significant number of innocent, and otherwise inap-
propriate, candidates for the death penalty who have been sen-
tenced to death and have had their sentences affirmed on ap-
peal.”

Second, sections 13 and 15 of Oregon’s Bill of Rights sensi-
bly reject outmoded penal policies, still accepted in some juris-
dictions, that rely on retributive or retaliatory vindictiveness.
Stripped of these archaic props, Oregon’s death penalty statutes
must fall because they inflict “unnecessary rigor” and do not
serve any of the more enlightened penal policies permitted in
Oregon.” The immediate task for Oregon lawyers is to effec-
tively raise these issues, and for the Oregon Courts to carefully
resolve them.

The discussion in this Article has applicability beyond Ore-
gon. A number of other jurisdictions also allow the probability
that the defendant would commit future crimes of violence to
serve as a sufficient aggravating circumstance or essential sen-
tencinzg5 question that can result in a defendant’s death sen-
tence.”” Other jurisdictions have state constitutional provisions

253. Concerns about the rising number of such documented cases recently led
U.S. Senator Patrick Leahy (D. Vt.) to introduce the Innocence Protection Act, S.B.
2073, 106th Cong. (2000).

254, Oregon’s penal policies are: “protection of society, personal responsibility,
accountability for one’s actions, and reformation.” OR. CONST. art. I, § 15 (amended
1996). ‘
255. See, e.g., IDAHO CODE § 19-2515(h)(8) (1999) (listing as an aggravating fac-
tor whether defendant “has exhibited a propensity to commit murder which will
probably constitute a continuing threat to society”); OKLA. STAT. ANN. tit. 21
§701.12(7) (West 1999) (enumerating as an aggravating factor whether there is “a
probability that the defendant would commit criminal acts of violence that would con-
stitute a continuing threat to society”); TEX. CRIM. CODE P. ANN. 37.071(b)(1) (West
1999) (listing as an issue to be presented to the jury upon a finding of guilty “whether
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analogous to Oregon’s unnecessary rigor prohibition.”™ Atten-

tion now should be given in these respective jurisdictions to the
proper scope of their own proof beyond a reasonable doubt re-
quirements in capital sentencing, and to the further development
and application of constitutional necessity analysis to their capi-
tal punishment statutes. Done conscientiously, this should lead
to a fresh perspective on the constitutionality of the death pen-
alty in jurisdictions beyond Oregon.

there is a probability that the defendant would commit criminal acts of violence that
would constitute a continuing threat to society”); VA. CODE ANN. § 19.2-264.2(1)
(Michie 1999) (requiring the “court or jury [to] find that there is a probability that the
defendant would commit criminal acts of violence that would constitute a continuing
serious threat to society”); WYO. STAT. ANN. § 6-2-102(h)(ix) (Michie 1999) (listing as
an aggravating circumstance whether “defendant poses a substantial and continuing
threat of future dangerousness or is likely to commit continued acts of criminal vio-
lence”) (emphasis added).

256. See, e.g., IND. CONST. art. I, § 15 (“No person arrested or confined in jail,
shall be treated with unnecessary rigor”); TENN. CONST. art. I, § 13 (“No person ar-
rested and confined in jail shall be treated with unnecessary rigor”); UTAH CONST. art.
I, § ¢ (“Excessive bail shall not be required; excessive fines shall not be imposed; nor
shall cruel and unusual punishments be inflicted. Persons arrested or confined in jail
shall not be treated with unnecessary rigor”); Wyo. CONST., art. 1, § 16 (“No person
arrested and confinéd in jail shall be treated with unnecessary rigor. The erection of
safe and comfortable prisons and inspection of prisons, and the humane treatment of
prisoners shall be provided for”); GA. CONST. art. I, § XVII (“Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted;
nor shall any person be abused in being arrested, while under arrest, or in prison”).
For a brief survey of judicial treatment of these provisions, see James G. McLaren, The
Meaning of the “Unnecessary Rigor” Provision in the Utah Constitution, 10 BYU J.
PUB. L. 27 (1996).



